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LEMHI COUNTY PLANNING AND ZONING COMMISSION

PUBLIC HEARING & REGULAR MEETING
August 19, 2015
7:00PM
MEMBERS PRESENT: Chairman, Roy Barrett, Barbara Miller, Vinn Strupp, Gina Knudson, Tony Fiori, Brad Matthews & James Malcom
STAFF PRESENT: Gary Goodman & Teresa Morton
GUEST PRESENT: 
MEETING CALLED TO ORDER: 

MINUTES OF PREVIOUS MEETING: Minutes of July 15, 2015 where approved. Gina moves and Brad seconds.
Public Hearing
Roy starts the meeting by explaining the process of a public hearing; he then asks the commission if any of them have a conflict of interest in regards to the application to be presented. Hearing no conflict of interest from the board the public hearing begins. 

Tom Taylor (applicant representative): My name is Thomas Taylor I own Taylor Mountain Surveying I am here as a representative of Grey Dog LLC for the 4th of July Creek Subdivision application. The Vista’s at 4th of July Creek Subdivision was approved as a 6 lot subdivision in August of 2006. Due to economic circumstances and concerned landowners in the area my client wishes to reapply for the same parcel of land making it a 3 lot subdivision. The lots will be very similar to others in the area. The road and utilities are already in place and have proposed easements in place. As I said this was approved for a 6 lot subdivision but never completed because of economics and some misunderstanding between the client and myself and also some neighbors concern. The biggest concern with 6 lots up there, I should have run the average but ball park, 5 to 6 acre lots they were and the neighbors were a little concerned about that and they would rather see larger lots so my client said “no problem we will make them larger lots”, and we ended up with 3 subdivision lots that we are proposing one is a 6 acre lot which is lot 1, 2 and 3 are both 13 acre lots which is a little different then you have in your application but not much, it is just tweaking a line. 
James (P&Z Member): So no lots were sold on this?

Tom: (applicant representative): No it was never filed, we went through approval and the economy the way it was and the concern my customer just said lets hold off and see what is going on. So, we went all through the process including the approval but it was never filed and no lots have been sold. I have some displays here, maybe we can pass them around I don’t know if you can see across the room or not. The first one I want to show you, we have our subdivision outlined in blue here or maybe you could just pass it around the table. These are all the other lots in the area so you can see there are similar, unfortunately this pink of our three lots didn’t quite come out but if you look close you will see the lot sizes are very similar in size. This was the 6 lot subdivision, it looks like the smallest one we had was 3.98 and the largest was 6.28 so this is the one that was approved and we are no longer using that but it gives you an idea of what it was. This one is just a vicinity map; you probably have it in your packet. It is approximately 2.5 miles up 4th of July Creek, VJ Greenwood is the neighbor in front, some of you may know him and may not in front of him, he is on the north side of 4th of July Creek. This is our actual proposed subdivision, 3 lots. 
Barbara (P&Z Member): Am I correct Tom that the original was this same plot of land but it had 6 lots in it and you are just changing it to 3.

Tom (applicant representative): That is correct

Barbara (P&Z Member): Got it

Tom (applicant representative): That is correct, access is the same, roads is the same and actually the utility easements is the same and the irrigation easements are the same. While we are on that you will notice there is two irrigation ditches going through there. Teresa can you see that, is that a 30ft wide easement on that irrigation easement, if forgot.

Teresa (Staff): It is 30 foot

Tom (applicant representative): Going through the performance standards. Water Quality; development will comply with federal water quality regulations. Runoff and Erosion Control; as per code a runoff and erosion plan is not required. Wetlands; there is only a small area of wetlands, the road has already been built with a minimum disturbance to the wetland area. On the plat that is being passed around you will see on the very bottom, about the middle of the subdivision, there is a little wetland area. We did get permits from all of the government agencies to put the road there due to the disturbance of the wetlands and that is in the old packet that is in your packet and the road is already in place and we have permits for all of that. Stream Corridors; project will meet code, there are actually no stream corridors. Floodplains; does not apply as the area to be developed does not fall in the floodplain. Slopes; no slopes exist in the area to be developed on this project that exceed 30%. You will note that I am saying that “to be developed”, obviously towards the north side of the subdivision there is some pretty steep slopes but that is way up on the hillside. Expansive Soils; do not apply. Wildfire Hazard; the area to be developed is not in a forested area or an area of brushy vegetation. Air Quality; air quality will not be adversely effected. Nuisances; all applicable requirements will be addressed in the restrictive covenants. I have a copy here if anybody would like to look at those, I know that the P&Z doesn’t really enforce restrictive covenants but you are more than welcome to look at what we are proposing. The Hazardous Substance; no hazardous substances will be used or stored on site other that typical ranch and home substances. Livestock on Residential Lots; this will be addressed on restrictive covenants, they read as follows; no animals, livestock or poultry of any kind shall be kept, raised, bred or maintained on any lot for any commercial purposes. Horse, mules, donkeys, lamas, goats, sheep and/or alpacas may be kept for personal use provided that the total number of such animals does not exceed three. Any such animals must be property restrained, controlled, fed, fenced and cared for. Protecting Irrigation Systems; the project will comply with code on all irrigation easements, you will notice as I said the two major ditches going through there have easements. We also have a ditch easement on the west side of lot 2 coming from the upper ditch down to lot 1 along the west property line, there is a 20 foot proposed easement there and that is so lot 1 can get water out of the upper ditch and hopefully will get enough push from all of the way uphill, it certainly looks like it will. Land Use Compatibility Factors; the area consists of a mix of residential and open agricultural lands as I passed around the aerial you can see that. Connections; a private road connects 4th of July to the 4th of July Creek Rd, easements are in place for the road and the road has already been built. If you will notice, through our subdivision, and you have it here, there is a road that runs through our subdivision up to a cul-de-sac but there is also an easement from 4th of July Creek up here to a cul-de-sac that it runs up our slope and this is all private roads with easements already in place and has already been built. Signs; will comply with detailed performance standards of appendix A. Salvage and Junkyards; do not apply. Safe Access; access as described above will meet application requirements. Access to Arterials; will conform. Alternate Points of Access; do not apply. Roads; the private road has been in place for several years. Off Street Parking and Loading Areas; will meet code. Utilities; will meet code as I said they are already in place. Individual Water Supplies; proposed private well. On-Site Sewage Disposal; proposed private septic systems. Private utilities and adequate easements will be provided. Construction in Utility Easements; no building will be allowed in utility easements or irrigation easements other than driveways and parking. Public Access; does not apply. Fire Protection; project is in the North Fork Fire Protection District. Additional Facility Needs; no additional studies is required as per code. Performance standards of Chapter 7; Protecting Irrigation System; all irrigation ditches have adequate easements. Fencing Stock Driveways; shall conform. Protecting Productive Lands; does not apply per say there is still, you can still raise horses there a cow or two but it is not real productive ranch land. Limiting Conflict with Mining Operation; does not apply. Limiting Conflict with Logging Operation; does not apply. Farm Roads in Riparian Areas; does not apply. Large Scale Development Locations; does not apply. Airport Zoning District; does not apply. Area of City Impact; does not apply. Additional Performance Standards; platting is required for all land subdivision as to conform. Additional Platting Requirements; shall conform. Subdivision and Manufactured Home Park; does not apply. Solar Access in Subdivision; shall comply. Subdivision of Irrigated Lands; does not apply as this parcel is not productive farm or ranch land, certainly it is getting a little irrigation out of the ditches and that still would be used. Subdivision of Mineral Lands; does not apply. Subdivision Improvements; the subdivision will comply with performance standards, as I mentioned the road is already in place and I believe you have a letter from the county and they have no problems with the road as I said. As I said utilities are already in place. Manufactured Home Park Operation; does not apply. Manufactured Home Recreational Park Improvements; does not apply. The, if you go into your packets I think that you were handed the, some of the copies of the 2006 approval and just going through it real quick. There is the DEQ that was allowing us to build the road in the wetlands and permitting. District 7 stated that is was set up for 6 lots and the soils were adequate for septic, there is some concerns with the two irrigation ditches but now that we are only going to 3 lots we have plenty of room, and of course we will have to have final approval from them on the final plat. There was some factual background in 2006 that was by this board and I will just summarize it real quick. The existing use of the property as described in the petition is agricultural and residential and proposed use will not change. The existing land use in the area is presently agricultural and residential. The comprehensive plan designates the area as the North Fork/Gibbonsville and the proposed use will conform with the comprehensive plan. Proper legal requirements were met at that time. The proposal is not in conflict with provisions of any adopted ordinance or intent of the county policies, the use is within the proposed area. The proposed change of use is compatible with the existing use in the area and identified to the commission members. There were no speaking in favor, uncommitted or opposed. There was some issues with the road but we got straightened out, as I said you have a letter from Road and Bridge that they have no problem with the road and in conclusion we basically got approval for that subdivision. 
Gina (P&Z Member): Tom, regarding the Department of the Army Corps letter, that was to build the road and there was some wetland issues, looks like there was some mitigation required but that is all complete.

Tom (applicant representative): Absolutely correct.

Roy (P&Z Member): My question pretty much the same as Gina’s. I am assuming that all of these letters and all of these questions that came up at the original hearing have been addressed because you were approved you just didn’t move forward.

Tom (applicant representative): That is correct

Roy (P&Z Member): So nothing has changed?

Tom (applicant representative): Except going from a 6 to a 3 and again, my client had neighbors come up and talk to him and say “we would rather not see 6 lots”, and he said “I can live with 3”. He is here to sell the land is all, he moved out of the area and is going to sell, he was probably going to build up there but things have changed.

Gina (P&Z Member): So Tom, Mr. Yanoff is just going to continue to own those basically…

Tom (applicant representative): Why did you say his name…

Gina (P&Z Member): Well it’s written throughout here…. So lots 3 and 4 in between the ditches is going…

Tom (applicant representative): Right now currently Dr. Yanoff owns all three parcels, he owns the whole parcel as a whole, he is just going to sell as three parcels, when he is done it would be completely gone. So, the land between the two ditches are part of lots 2 and lot 3. 

Gary (staff): Tom I noticed we have a lot of letter dated from the 1st public hearing which I think you have included, the sign off sheet appears to be current?

Tom (applicant representative): Yes that is correct.

Gary (staff): Did we get any new letters from any of those guys?

Tom (applicant representative): I am not aware of any

Teresa (staff): Road and Bridge that was the only one. 

Barbara (P&Z Member): In the 1st approval Tom there is three variances requested for road width, distance between the cul-de-sac and all of that stuff. 

Tom (applicant representative): Yes and the distances between cul-de-sacs has actually been changed by code, they have actually been lengthened so at the time it was less distance, so that is no longer than an issue. The width of the road, they went up and looked at it and they had no problem with it. The only reason there is an 18 foot width on the road it is only a small portion of that road that was 18 foot wide finished surface verses the 24 foot and it is just right here where it is real steep right in here, just a very short distance right in here. They didn’t want to tear up the hillside to put it in and talked with Kerrie and they have no problem with it, the rest of it is 24 foot wide finished surface just like code. 

Barbara (P&Z Member): And it just goes to those three parcels

Tim (applicant representative): Say that again?

Barbara (P&Z Member): The road just, that part, just goes to the three parcels, it doesn’t continue on?

Tom (applicant representative): Yes that is correct and all of the rest of it down here and all that and all this is code, 24 foot finished surface and we actually didn’t use a steep of grade as we originally proposed. They looked at it and like I said there is a letter from with no issues on the road. 

Gary (staff): So let me back up here a little bit. The road is already built and Road and Bridge Bridge signed off on it?

Tom (applicant representative): Yes, well there is an approval, a letter in the packet that says they have no issues with the road. 

Roy (P&Z Member): When was the road built?

Tom (applicant representative): Probably in 2006-2007

Roy (P&Z Member): I guess I am struggling with why they even sent a letter, this is a mute point at this juncture isn’t it? It doesn’t hurt anything, but the road is in and we got a letter from Jay and Kerrie and I not sure it is even relevant.

Gary (staff): So the variance was granted for the 18foot but nothing was ever filed?

Tom (applicant representative): Right and note that the right of way all meets code, it’s a 50 foot wide right of way, there is only a small section of that road that is 18 foot up that steep slope where they would have cut a whole bunch of hillside to make it 24 foot. So, I guess we need to approach that variance for that small section of road that is 18 foot wide finished surface verses 24 which is what the code says. In the original application they looked at putting berms in there, they went up and looked at the road and they don’t have any issues with the road, there is not reasons for berms or anything on it, plus you have a letter from them that states that they have no issues with the road. 

Roy (P&Z Member): Any other questions? Gary did that answer your question regarding the road?

Gary (staff): I am concerned about the proper process on that road because of the subdivision was never filed, it was approved with a variance but it was never filed. I think I am concerned that it should probably should be part of this one also, that is my concern. I am making sure we get all of our “I’s” dotted and “T’s” crossed.

Roy (P&Z Member): Well and here is, I am going to dovetail on what Gary said, I will read this. This was signed August 16 2006, special conditions, one of them, I won’t read them all but one of them said; permits shall be valid for one year from the date of approval unless extended by a development agreement. So it kind of goes back to what you are saying, this was approved but time has lapsed so we need to recognized that potential of a variance to accommodate, I think.

Gary (staff): Correct, I agree. I think it is a procedural matter we need to….

Roy (P&Z Member): I agree, we are all on the same page.

Tom (applicant representative): So with that can we approach the variance for a small section of the road that is 18 foot wide finished surface verses 24 foot?

Roy (P&Z Member): That is the question of the day

Gina (P&Z Member): Can you describe again, you mentioned that going to 18 for the short section of road would eliminate the need to disturbed part of the hillside, so could you describe that in a little more detail?

Tom (applicant representative): Is there any chalk up there?

Gina (P&Z Member): There is a dry erase marker

Roy (P&Z Member): In relation to that show where that 18 feet is in relative to the lots.

Tom (applicant representative): Sure, so the subdivision, I am probably exaggerating the grade but we have a subdivision, this is the north end of it, coming down hill, then we have a pretty steep grade and then it levels out. Going across it we are cutting a road that is flat, in other words that is cutting into that hillside to make this road flat. If we went 24 foot, we would have had to disturb a whole bunch of ground to make this 24 foot width across that hillside and I will point that out. 

Gary (staff): Isn’t your back slope a 1:2 also Tom? 

Tom (applicant representative): Yes

Gary (staff): So really that……….

Tom (applicant representative): I will tell you in just a second I need to look at the map and I can tell you. 

Gary (staff): So the vertical line will actually tilt to the north I think you called it.

Tom (applicant representative): So it is approximately 250 feet long and it is right in this area where it say 481, let’s see it is 250-300 foot long and it is in this area right here. If you look at all the other subdivisions around the county I don’t think you are going to find very many of them that are 24 foot wide. If you can look at the top of the subdivision it is 24 foot wide so it is a small section of it and the only reason is just to not disturb the hillside, it is a pretty small section, you can see it from both sides. 

Roy (P&Z Member): Vinn’s question was , do you know what the slope is here on the grade?

Tom (applicant representative): Say that again

Roy (P&Z Member): What is the grade of the slope?

Vinn (P&Z Member): What is the grade on the road?

Tom (applicant representative): On the steepest part we are approaching 10%, most of it is 8% going up that slope up there is between 8-10% when you hit the top of that curve and then going around the curve it drops down to 8-6%.

Vinn (P&Z Members): What is considered a safe grade?

Tom (applicant representative): I can only tell you what the, in Boulder Colorado, just because I was licensed in Colorado. There consider safe roads 8% as long as, but you can have up to 12% grades for less than 400 feet is what the code needs to call out. I am not a safety engineer but those are the codes that I used to work with so up to 8%, no problem if you had steeper than 8-12% as long as it was under 400 feet, Boulder Colorado would except that. The reason for that is that if you take a two wheel drive car and you lock it up on ice you don’t want it to slide backwards and that is why the 400 foot distance and we only have approximately 400 feet of that about 10%. 

Gary (staff): We actually have that question answered in our appendices and I am looking, 8% maximum grade, page 116, and it is in Table 1 of Appendix D, 8% maximum.
Vinn (P&Z Member): I guess one reason I thought about it was I remember another subdivision your client was involved in and it seemed to me like he had some roads at 17% and we thought that was a little steep and he re did his roads but I didn’t know what the, my thought is that he, a 6% grade on a highway is rolling down hill pretty good and so but if 8% and they are not over 8% then I don’t know. 

Roy (P&Z Member): So Gary help here, we have two issues here. One, we have an 8% grade in our rules and we got a 10% grade on the plan. We have an 18 foot wide roadway in the plan what is now 24. What was code when this passed the first time?

Gary (staff): I would have to go back and look but I think 8% was code because I don’t think that has changed, I would have to go pull the old code to verify this but I think it was 8%. Our roadway has been 50 feet for a long time. Actually our code says the right of way is 60 now and there are asterisk in there that say on steep ground and that is not defined you can drop to 50.

Roy (P&Z Member): So other than the fact that this wasn’t perfected in the year’s time after the board approved in 2006, nothing really has changed as far as how we view it, is that correct?

Gary (staff): In how we view it as?

Roy (P&Z Member): Potentially the two issues I see, the 8% versus the 10% grade and the right of way, 18 verses 24. Nothing has really changed from our point of view, the only thing has changed is that this was approved but not perfected in a year’s time. Is that correct?

Gary (staff): That is correct

Gina (P&Z Member): And it’s road width right? 18 road width?

Gary (staff): Right and I have a question as long as we are airing this all out. I am concerned, I quickly looked through here and didn’t see where there was a variance request nor do I think it got advertised. Even though the road was physically constructed, the development was never finally approved. I think we have a couple of legal issues and I can’t give you the right answer now. I need to talk to legal counsel and see how you deal with something that got constructed but never approved.

Roy (P&Z Member): I hear you

Gina (P&Z Member): I am a little frustrated that Road and Bridge leaves these issues up to us, you know this is me complaining about somebody else process but to just not to provide any substance to back up why they don’t have issues is, I really wish they would be more involved because these often are beyond our expertise. 

Roy (P&Z Member): No question about it and that is why we have them, that is why we ask them to look at these things, that’s why we ask for their guidance because they either have that technical ability in house or they have it readily available. It shouldn’t come down to us making that call.

Barbara (P&Z Member): Shouldn’t they have said if the road wasn’t up to code in that letter? I mean when they say yes it implies it’s up to code to me. 

Gina (P&Z Member): When they say yes it implies that they read the application. 

Barbara (P&Z Member): Well that it is up to code or they mention that otherwise if we hadn’t had the last thing and reading the variances on that you wouldn’t know that, and that to me is not satisfactory for us, I agree with Gina.
Roy (P&Z Member): On the macro scale, I have been here awhile, I am not sure I have ever read anything from the County Road and Bridge where they had any issue at all with any plan, I can’t recall that so my question first is, is it a rubber stamp? The second one is, I think Gina is right on that we shouldn’t have to make these calls. Lastly, we want to do the right thing, both by the county, by the applicant, we kind of have a sticky one here because the road is built. Had this been perfected this would be a mute point, but it wasn’t so the question of the day, that is why Gary gets paid the big bucks, what is the legal ease involved here? What is it that we can or can’t do legally at this point?

Gary (staff): Once again I have got to put my legal hat on, I think we better get back to the public hearing because now we are starting into a realm of something that is outside the scope of this. It is part of it but it is outside the scope, I think this is discussion for after the public hearing. 

Roy (P&Z Member): It is going to be germane

Gary (staff): It definitely is Roy and I agree, but we are really trying to be here to get answers from Tom.

Tom (applicant representative): With that there is one other thing that you touched on, one thing that did change since then to now is the distance between cul-de-sac, that code actually did change and it’s a longer distance so that is a mute point in asking for a variance as before. In reality the blame should be on me, I should have brought up the variance, I didn’t think of it because the road was already in and we had approval and they didn’t have any problems with the road so in reality the finger point should be a me, I should have brought up the variance again, I didn’t think we needed to since it was already approved so that is how it lies. 
Roy (P&Z Member): Well you saw us weigh through it to get to the same thing so I don’t think you made a huge error. That is life, life isn’t perfect. Do we have any other questions for Tom? Speak now please. I don’t see a lot of people here to testify. The next order would be staff presentation. 

Gary (staff): I have nothing other than I personally posted two signs, one at 4th of July Creek on the entrance into this right at the 4th of July Creek Rd which is not on this property. State law says you have to post the property. The other sign was posted on the property which you can’t even see from 4th of July Crk Rd so we did post two signs so people driving by would know that something was up.

Roy (P&Z Member): Any questions for the board, for the staff from the board. The only letter I have seen is the one we have all refered to and that is from Jay Davis, signed for Kerrie where they basically said that Road and Bridge has no problems. That is the only thing I know. I can make this real quick, anybody in favor of the application please stand at the podium, anybody uncommitted please stand and go to the podium, anybody opposed please stand and go to the podium. Covered those three in record time. Tom by the order rule here you can rebut, you don’t have much to rebut, you want more time you can? Does the board have any more questions for Tom? Okay given that if you have no more questions and before I do I am going to give you one last chance to ask questions to Tom if not I will entertain a motion to close the hearing. 

James (P&Z Member): I so move

Vinn (P&Z Member): I second

All members in favor of closing the public hearing. Hearing Closed
Discussion
The board discusses the application brought before them. The board would like to know the process that needs to be followed in regards to variance as they would like to make sure it’s done correctly.

Gary informs the board that as he sees it they have two options; a variance can’t be granted without due process which would include the advertisement, which was not done as the variance was requested in the application. The board could go forward with a decision and tell them to widen the road and if they don’t want to do that they would need to reapply. They could also, if the applicant wants the board could through the whole thing out and start over with a brand new application that does show a variance request. 

After discussion on how to proceed with the application and what would make more sense as to not cause an unnecessary monetary burden and user friendly for the applicant by making a decision which would make the applicant have to reapply. It would be in the best interest of the applicant to withdraw his application, change it to include the variance and come back before the board. 
The board decides to table the decision until the next meeting in order to give the applicant a chance make a decision on what they would like to do. 
The decision is tabled until the next meeting. 

Immediately following the meeting the applicant withdraws his application and indicates he would like to change the application and go forward to another public hearing. 
Vinn motions and Gina seconds to adjourn the meeting

Respectfully Submitted

Teresa L. Morton
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